
CHAPTER FOUR: ACTUS REUS 
 
WAS POWELL CONVICTED FOR THE STATUS OF BEING A CHRONIC 
ALCHOLIC? 

 
POWELL V. TEXAS                                                   
292 U.S. 504 (1968)                                                    

Opinion By: Marshall, J. 
 
Issue 
 
     In late December 1966, appellant was arrested and charged with being found in a state 
of intoxication in a public place, in violation of Texas Penal Code, Art. 477 (1952), 
which reads as follows: “Whoever shall get drunk or be found in a state of intoxication in 
any public place, or at any private house except his own, shall be fined not exceeding one 
hundred dollars.” Appellant was tried in …Austin, Texas, found guilty, and fined $20. He 
appealed to the County Court…where a trial do novo (new trial as if the first had not 
occurred) was held. His counsel urged that appellant was “afflicted with the disease of 
chronic alcoholism,” that his “appearance in public (while drunk was)…not of his own 
volition,” and therefore that to punish him criminally for the conduct would be cruel and 
unusual, in violation of the Eighth and Fourteenth Amendments to the United States 
Constitution. What are the merits of this contention? 
 
Facts 
 
     The trial judge in the county court sitting without a jury…ruled as a matter of law that 
chronic alcoholism was not a defense to the charge. He found appellant guilty and fined 
him $50. There being no further right to appeal within the Texas judicial system, 
appellant appealed to this Court…. 
     Appellant testified…[and] reviewed his many arrests for drunkenness [at trial before 
the county court]; testified that he was unable to stop drinking; stated that when he was 
intoxicated he had no control over his actions and could not remember them later, but that 
he did not become violent; and admitted that he did not remember his arrest on the 
occasion for which he was being tried. On cross-examination, appellant admitted that he 
had had one drink on the morning of the trial and had been able to discontinue 
drinking….. 
     The principle testimony was that of Dr David Wade, a Fellow of the American 
Medical Association, duly certificated in psychiatry. Dr. Wade sketched outlines of the 
“disease” concept of alcoholism; noted that there is no generally accepted definition of 
“alcoholism”; alluded to the ongoing debate within the medical profession over whether 
alcohol is actually physically “addicting” or merely psychologically “habituating”; and 
concluded that in either case a “chronic alcoholic” is an “involuntary drinker,” who is 
“powerless not to drink,” and who “loses his self-control over his drinking.” He testified 
that he had examined appellant, and that appellant is a “chronic alcoholic,” who “by the 
time he has reached (the state of intoxication)…is not able to control his behavior, and 
(who)…has reached this point because he has an uncontrollable compulsion to drink.” 



Dr. Wade also responded in the negative to the question whether appellant has “the 
willpower to resist the constant excessive consumption of alcohol.” He added that in his 
opinion jailing appellant without medical attention would operate neither to rehabilitate 
him nor to lessen his desire for alcohol. 
     On cross-examination, Dr. Wade admitted that when appellant was sober he knew the 
difference between right and wrong, and he responded affirmatively to the question 
whether appellant’s act in taking the first drink in any given instance when he was sober 
was a “voluntary exercise of his will.” Qualifying his answer, Dr. Wade stated that “these 
individuals have a compulsion, and this compulsion, while not completely overpowering 
is a very strong influence, an exceedingly strong influence, and this compulsion coupled 
with the firm belief in their mind that they are going to be able to handle it from now on 
causes their judgment to be somewhat clouded.”                                                  
     Evidence in the case then closed. The State made no effort to obtain expert psychiatric 
testimony of its own, or even to explore with appellant’s witness the question of 
appellant’s power to control the frequency, timing, and location of his drinking bouts, or 
the substantial disagreement within the medical profession concerning the nature of the 
disease, the efficacy of treatment and the prerequisites for effective treatment…. Instead, 
the State contented itself with a brief argument that appellant had no defense to the 
charge because he “is legally sane and knows the difference between right and wrong.”  
    Powell [was convicted]…and fined $20. He appealed to the County Court….[T]he trial 
court indicated its intention to disallow appellant’s …defense of chronic alcoholism. 
Thereupon defense counsel submitted and the trial court entered, the following findings 
of fact: 
(1) That chronic alcoholism is a disease which destroys the afflicted person’s will power 
to resist the constant, excessive consumption of alcohol. 
(2) That a chronic alcoholic does not appear in public by his own volition but under a 

compulsion symptomatic of the disease of chronic alcoholism.                      
(3) That Leroy Powell…is a chronic alcoholic who is afflicted with the disease of chronic 

alcoholism. The dissent would have us adopt these “findings” without critical 
examination; it would use them as the basis for a constitutional holding that a person 
may not be punished if the condition essential to constitute the defined crime is part 
of the pattern of his disease and is occasioned b a compulsion symptomatic of the 
disease.                                                                                                                                

 
Reasoning 
 
     Despite the comparatively primitive state of our knowledge on the subject, it cannot 
be denied that the destructive use of alcoholic beverages is one of our principal social and 
public health problems. The lowest current informed estimate places the number of 
“alcoholics” in America at … 4,000,000, and most authorities are inclined to put the 
figure considerably higher. The problem is compounded by the fact that a very large 
percentage of the alcoholics in this country are “invisible”—they possess the means to 
keep their drinking problems secret, and the traditionally uncharitable attitude of our 
society toward alcoholics cause many of them to refrain from seeking treatment from any 
source. … Faced with this unpleasant reality, we are unable to assert that the use of the 
criminal process as a means of dealing with the public aspects of problem drinking can 



never be defended as rational. The picture of the penniless drunk propelled aimlessly and 
endlessly through the law’s “revolving door” of arrest, incarceration, release and re-arrest 
is not a pretty one. But …the longstanding and still raging debate over the validity of the 
deterrence justification for penal sanctions has not reached any sufficiently clear 
conclusions  to permit it to be said that such sanctions are ineffective in any particular 
context or for any particular group of people who are able to appreciate the consequences 
of their acts. Certainly no effort was made at the trial…to determine the effectiveness of 
penal sanctions in deterring Leroy Powell in particular or chronic alcoholics in general 
from drinking at all or from getting drunk in particular places or at particular times.  
     Appellant…seeks to come within the application of the Cruel and Unusual 
Punishment Clause announced in Robinson, which involved a state statute making it a 
crime to be “addicted to the use of narcotics.”…The present case does not fall within that 
holding, since appellant was convicted, not for being a chronic alcoholic, but for being in 
public while drunk on a particular occasion. The State of Texas thus has not sought to 
punish a mere status, as California did in Robinson; nor has it attempted to regulate 
appellant’s behavior in the privacy of his own home. Rather, it has imposed upon 
appellant a criminal sanction for public behavior which may create substantial health and 
safety hazards, both for appellant and for members of the general public, and which 
offends the moral and esthetic sensibilities of a large segment of the community. This 
seems a far cry from convicting one for being an addict, being a chronic alcoholic, being 
“ mentally ill, or a leper….” The entire thrust of Robinson’s interpretation of the Cruel 
and Unusual Punishment Clause is that criminal penalties may be inflicted only if the 
accused has committed some act, has engaged in some behavior, which society has an 
interest in preventing, or perhaps in historical common law terms, has committed some 
actus reus….[However], nothing in the logic of the dissent would limit its application to 
chronic alcoholics. If Leroy Powell cannot be convicted of public intoxication, it is 
difficult to see how a State can convict an individual for murder, if that individual, while 
exhibiting normal behavior in all other respects, suffers from a compulsion to kill, which 
is an “exceedingly strong influence,” but “not completely overpowering.” It is not 
difficult to imagine a case involving psychiatric testimony to the effect that an individual 
suffers from some aggressive neurosis which he is able to control when sober; that very 
little alcohol suffices to remove the inhibitions which normally contain these aggressions, 
with the result that the individual engages in assaultive behavior without becoming 
actually intoxicated; and that the individual suffers from a very strong desire to drink, 
which is an “exceedingly strong influence” but “not completely overpowering.” Without 
being untrue to the rationale of this case, should the principles advanced in dissent be 
accepted here, the Court could not avoid holding such an individual constitutionally 
unaccountable for his assaultive behavior. 
 
Holding 
 
     We are unable to conclude, on the state of this record or on the current state of 
medical knowledge, that chronic alcoholics in general, and Leroy Powell in particular, 
suffer from such an irresistible compulsion to drink and to get drunk in public that they 
are utterly unable to control their performance of either or both of these acts and thus 
cannot be deterred at all from public intoxication. 



Concurring Black, J. joined by Harlan, J. 
     Punishment for a status is particularly obnoxious, and in many instances can 
reasonably be called cruel and unusual…[t]he reasons for this refusal to permit 
conviction without proof of an act are difficult to spell out, but they are nonetheless … 
universally expressed in our criminal law. …[There is a difficulty in] distinguishing, in 
the absence of any conduct, between desires of the daydream variety and fixed intentions 
that may pose a real threat to society….”[A] desire …may find expression in 
fantasy…[and] it would be absurd to condemn this natural psychological mechanism as 
illegal. “ 
     In contrast, crimes that require the State to prove that the defendant actually 
committed some … act involve none of these special problems. In addition, the question 
whether an act is “involuntary” is…an inherently elusive question, and one which the 
State may, for good reasons, wish to regard as irrelevant. …I would hold that Robinson 
establishes a firm and impenetrable barrier to the punishment of persons who, whatever 
their bare desires and propensities, have committed no proscribed wrongful act. But I 
would refuse to plunge from the …almost universally recognized premises of Robinson 
into the murky problems raised by the insistence that chronic alcoholics cannot be 
punished for public drunkenness, problems that no person, whether layman or expert, can 
claim to understand, and with consequences that no one can safely predict. [P]unishment 
of such a [chronic alcoholic] defendant can clearly be justified in terms of deterrence, 
isolation and treatment. 
Concurring, White, J. 
     The chronic alcoholic has no compulsion to be on the public streets; many chronic 
alcoholics drink at home and are never seen drunk in public. Before and after taking the 
first drink, and until he becomes so drunk that he loses the power to know where he is or 
to direct his movements, the chronic alcoholic with a home or financial resources is as 
capable as the nonchronic drinker of doing his drinking in private, of removing himself 
from public places and, since he knows or ought to know that he will become intoxicated, 
of making plans to avoid his being found drunk in public. For these reasons, I cannot say 
that the chronic alcoholic who proves his disease and compulsion to drink is shielded 
from conviction when he has knowingly failed to take feasible precautions against 
committing a criminal act, here the act of going to or remaining in a public place. 
…Powell showed nothing more than that he was to some degree compelled to drink and 
that he was drunk at the time of his arrest. He made no showing that he was unable to 
stay off the streets on the night in question…. 
Dissenting, Fortas, J., joined by Douglas, J., Brennan, J., and Stewart, J. 
     One of every three arrests in America [in 1965] were for the offense of public 
drunkenness…There are instances of the same person being arrested as many as forty 
tines in a single year on charges of drunkenness, and every large urban center can point to 
cases of individuals appearing before the courts on such charges 125, 150, or even 200 
times in the course of a somewhat longer period….Appellant was powerless to avoid 
drinking…having taken his first drink, he had “an uncontrollable compulsion to drink” to 
the point of intoxication; and that, once intoxicated, he could note prevent himself from 
appearing in public places. …[T]he infliction upon appellant of a criminal penalty for 
being intoxicated in a public place would be “cruel and inhuman punishment” within the 
prohibition of the Eighth Amendment. This conclusion follows because appellant is a 



“chronic alcoholic” who …cannot resist the “constant excessive consumption of alcohol” 
and does not appear in public by his own volition but under a compulsion which is part of 
his condition.  
 
Questions 
 
1. Does the trial testimony support the contention that Powell was “chronic alcoholic” 
who suffered from an irresistible compulsion to drink and suffered from an irresistible 
compulsion to drink in public?    
2. Contrast and compare the majority and the dissenting opinions on the question  
whether Powell is being convicted of the status of being a chronic alcoholic in violation 
of the Cruel and Unusual Punishment Clause. 
3.  What does Justice Black mean when he writes that the notion of a voluntary act is “an 
inherently elusive question and one which the State may for good reasons, wish to regard 
as irrelevant.” Is Justice Black suggesting that virtually every criminal act can be 
analyzed in medical and psychological terms and that such considerations should not be a 
component of legal analysis? How does he distinguish Robinson from Powell?                
4.  Why does Justice White conclude that Roger Powell could have avoided being 
inebriated in public? Does he recognize that under some circumstances that the 
punishment of public drunkenness might constitute cruel and unusual punishment?                    
5.  Are you persuaded by the dissent? Is public drunkenness better addressed through 
civil commitment to a treatment facility rather than through criminal incarceration? Is it 
significant that Powell was a 5-to-four decision?    
 


